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SOUTH LAKELAND DISTRICT COUNCIL 
 

GUIDANCE FOR MEMBERS APPOINTED TO SERVE ON 
OUTSIDE BODIES 

 
 
This guidance is intended to assist Members on understanding the roles and responsibilities of 
Members who are nominated or appointed by the Authority to serve on outside organisations, 
together with some guidance on non-Council appointments. 
 
It is purely guidance and if any Member requires clarification of or advice on any matter relating 
to his/her role and responsibilities whilst serving on an outside body, he/she should contact the 
Solicitor to the Council or the Monitoring Officer. Democratic and Electoral Services Manager. 
 

There are a number of outside bodies with which Members may become involved. The 
role of the Member will depend on the legal status of the organisation and the capacity 
in which they are nominated or appointed to act. 
 
This paper contains guidance is for Members who are nominated or appointed to the following 
outside bodies:- 
 

 Companies; 
 Industrial and Provident Societies; 
 Charitable Trusts; 
 Unincorporated Associations; 
 Steering Groups, Joint Committees and Partnership Boards. 
 

Each of these are dealt with in more detail below.   
 
It This guidance also deals with some general issues, namely standards of behaviour in relation 
to gifts and hospitality, potential conflicts of interest, indemnity for Members and appointment to 
outside bodies. 
 
In general, Members appointed or nominated to outside bodies 
 

i. Must: 
 Register this on the Register of Members’ Interests; 
 Declare this as either a Disclosable Registrable  Pecuniary  Interest or a Non-

Pecuniary Interestn Other Registrable Interest  should the body ever be 
considered at any meeting of the authority; 

 Familiarise themselves with relevant documentation of the outside body; 
 Understand the capacity in which they are appointed or nominated; 
 Make sure they know their duties and obligations to the outside body; 
 Be aware of their legal obligations to the outside body; 
 Act in the best interest of the outside body and in good faith; 
 Exercise independent judgement, except when specifically appointed to pursue 

the Council’s policies and objectives; 
 Act honestly with reasonable care, skill and diligence; 
 Ensure confidentiality, as appropriate, is respected at all times; 
 Attend relevant meetings of the outside body; 
 If in a position of some authority on the outside body be aware of its financial 

state 
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ii Must not: 

 Place themselves in positions of conflict between the interests of the Council and 
those of the outside body; 

 Use their position to make a profit for themselves, their relatives or friends; 
 Follow Council policy to the disadvantage of the outside body [except when 

appointed to pursue the Council’s policy]; 
 Act negligently or in breach of duty; 
 Enter into any transaction on behalf of an Unincorporated Association unless sure 

that the Association can comply with its obligations under the transaction; 
 If acting as an observer, get involved in the management or running of the outside 

body. 
 

All Members who are nominated or appointed by the Council to serve on outside bodies should 
make sure that they are familiar with this guidance. They should read all the papers carefully and 
attend meetings whenever possible [absence from meetings will not necessarily protect you if 
things go wrong]. 
 
Members should report back to Cabinet or Council (dependent upon which body appointed 
them) at least annually for each outside body they are appointed to. The report should include: 

 information on the activities of the outside body;  

 how the activities of the outside body supports the aims and objectives of the Council 
and accord with the priorities set out in the Council Plan;  

 details on the number of meetings attended;  

 any financial or other contribution [administrative support, officer time, premises provided 
etc] made to the outside body by the Council and any expenses claimed by the Member. 

 
It is the responsibility of Members to make sure that they act within the law and they do not take 
any steps to do anything which would result in detriment to the Council or the outside 
organisation unless it is proper and lawful to do so. 
 
COMPANIES 

 
Companies Limited by Guarantee 
 
Companies limited by guarantee are primarily used for non-profit organisations that need to 
have corporate status such as charities, community organisations and clubs.  They typically 
retain any profits within the company to further its charitable purposes and, therefore, do not pay 
dividends to their members.  have Directors who control the activities of the Company. These 
Companies do not normally seek to make a profit and do not, therefore, pay dividends to their 
members. In the event of the Company being wound up, the members guarantee to make a 
payment to the level of their guarantee [although this is usually a nominal sum, e.g. £1]. This 
type of Company is more commonly used for voluntary and public bodies, especially where 
charitable status is sought [a Company limited by shares cannot normally fulfill the criteria for 
registration as a charity]. 
 
Industrial and Provident Societies 
 
Industrial and Provident Societies have evolved out of mutual societies.  They are registered 
with the Financial Services Authority and may not trade for profit.  They are the form of corporate 
body corporate traditionally used in establishing housing associations, and, prior to the 
enactment of the Housing Act 1996, was, in practice, the only type of body available. They 
operate under their registered rules, which are like a memorandum and articles of association 
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that are used by registered companies. They have a board of directors.  They have shareholders 
who are entitled to vote at general meetings but do not receive any profit.  

They currently have two advantages. If charitable, they are exempt from registration with, and 
regulation by, the Charity Commission.  They are also perceived by some people as having a 
presentational advantage in that they are not companies (which are often linked with profit 
making), as well as their historical links to ‘mutual’ status. 

General  Matters relating to Companies  
 
Whether a Company is limited by shares or limited by guarantee, the Companyit is controlled by 
reference to its “constitution” which is contained in the memorandum and articles of association. 
These documents will set out the powers of the company and the rules by which it is to be 
managed. 
 
Any act carried out by the Company that is outside the powers set out in the memorandum 
memorandum or articles will be unlawful and a Director (or shadow/quasi-Director) involved in 
such an act may be personally liable for any resulting losses. 
 
The articles of association will usually provide for the business of the company to be decided by 
the members of the company, acting in general meeting. At such meetings the members would 
elect a board of dDirectors who would then deal with the day to day management of the 
company. In some cases, the articles may provide for the Board to elect further dDirectors in 
certain specified circumstances. 
 
In some situations the Council nominates Councillors to act as “observers” on the Board of 
Directors of a company. Although such observers would not be classed as dDirectors for most 
purposes, Councillors should be aware that if an observer’s involvement increases to such an 
extent that it could be said that there is an active engagement in the management of the 
company, he or she may be deemed to be a “shadow dDirector” which may entail liability for 
losses, etc. 
 
Once elected to the Board, a dDirector has a number of duties and liabilities under general 
company law. The fact that a dDirector is appointed to the Board as a representative of the 
Council does not diminish these duties. The dDirector will be an agent for the company. 
 
All the above principles are also applicable to the Director of an Industrial and Provident Society. 
 
The key thing for members to be aware of is the extent to which they could be considered to be 
shadow Directors.  Should they take part in making decisions that affect the day to day business 
of the Company they are likely to be shadow Directors.  If members make representations to any 
party that they can get the Company to do something or that they can agree to something on the 
part of the Company, they are likely to be considered shadow Directors.  If members are in any 
doubt as to their position in relation to a corporate body, they should seek advice from the 
Monitoring Officer or Solicitor to the Council. 
 
Appointment as a Director 
 
The role of a Member who is appointed as a Director of a Company or an Industrial and 
Provident Society will depend upon what the Memorandum and Articles of Association (or 
registered rules) say.  In general, Directors: 
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a) Have a duty to the organisation [not to individual shareholders or another person 
including the Council] to act honestly, in good faith and in the best interests of the 
organisation. 
 

a)b) Have a fiduciary duty to shareholders to ensure that they exercise good financial 
management of the Company. 

 
b)c) Must always act with reasonable care, diligence and skill in their capacity as agents for 

the organisation. 
 
c)d) Must exercise independent judgement and not ‘fetter their discretion’. They cannot act in 

accordance with Council mandate nor can they follow Council policy to the disadvantage 
of the organizsations 

 
d)e) Must not place themselves in a position where their personal interests or duties to other 

persons [for example the Council] are likely to conflict with their responsibilities to the 
organisation. In cases where there are actual or potential conflicts between the interests 
of the Council and the interests of the organisation, the Member should resign either from 
the organisation or from the Council. 

 
e)f) Must not use their position to make a profit for themselves, their relatives or friends. 
 
f)g) Must ensure compliance with relevant legislation particularly in relation to the keeping of 

accounts and the filing of returns. A Director should, therefore, ensure that he/she is 
aware of the financial position of the organisation and regularly attend board meetings. 
Ignorance of the organisation’s activities or the law is not a defence to a claim against a 
Director. 

 
Liabilities 
 
Members have the following liabilities:- 
 
 Personal liability (both financial and criminal) where an organisation acts outside its 

powers, and the Director knowingly causes or permits it to so act. 
 
 Liability to members for breach of trust, if he/she misapplies the money or property of the 

organisation. Directors may also be liable if they fail to take action to prevent the breach 
of a co-director of which they are aware. 

 
 Liability to the organisation for any losses sustained where a Director abuses his position 

in some way, or fails to act in the best interests of the organisation. 
 
 Liability for losses caused by a Director who fails to exercise the requisite level of skill 

and care [and fails to seek appropriate advice]. 
 
 Liability to contribute towards an organisation’s assets where a Director knows or ought 

to know that there is no reasonable prospect of the organisation avoiding liquidation, but 
allows the organisation to continue to trade [“wrongful trading”]. A Director should alert 
his fellow Directors and seek advice as necessary. 

 
 Liability for fraudulent trading, i.e. where an organisation deals with the intent of 

defrauding creditors or others. As well as a fine, a Director may be disqualified from 
acting as a Director in any other organisation. 
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 Liability to a fine and/or making good losses, where cheques and other documents do not 
bear the name of the organisation. 

 
 Liability to pay damages where the Director deals with an individual or another company 

or body  who believes that the Director is authorised to so act, when in fact he or she has 
no such power. 

 
Organisations of all types can purchase insurance for their Directors against claims for 
negligence, breaches of trust, etc. 
 
Appointment as an Observer 
 
In some cases, Members are appointed as observers. This position has no specific legal status 
in law but any Member who is appointed as an observer must ensure that his/her role is clearly 
defined and agreed, preferably in writing. He/she should avoid direct or indirect involvement in 
the management decisions as this might result in him/her acting beyond the remit of the 
observer’s role. If the role were extended and Directors came to rely or act on instructions of the 
Member, then the Member may be considered to be a ‘Shadow Director’ and as such would 
assume liabilities as if he/she had been appointed a Director. 
It is a matter for the organisation to decide upon the disclosure of confidential information to a 
Member and the Member will have to abide by any terms or conditions on his/her appointment 
as an observer. 
 
CHARITIES AND CHARITABLE TRUSTS 

 
Charitable Organisation 
 
A Charitable organisation is one which is formed for one or more of the following charitable 
purposes:- 
 

 The relief of poverty and human suffering; 
 The advancement of education; 
 The advancement of religion; 
 Another purpose for the benefit of the community. 
 

An organisation that falls within the definition of a charity must be registered with the Charity 
Commissioners. The Commissioners oversee the operations of all charities and grants consent 
to various transactions involving charities where the law requires this. 
 
Because of the nature of sharing profits with shareholders, a company limited by shares cannot 
be a charity. 
 
To register as a charity the organisation must submit its governing instrument [i.e. the Trust 
Deed (in the case of a trust) the Memorandum and Articles of Association (of a company limited 
by guarantee) or the constitution (unincorporated association)] to the Charity Commissioners for 
approval. If they are satisfied that the organisation is charitable it will be registered as such. 
 
The law relating to charities imposes a number of duties and liabilities on those controlling the 
organisation. They are normally referred to as “trustees” which will include the Directors [of a 
company limited by guarantee] and the management committee of an unincorporated 
association. 
 
Appointment as a Trustee 
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Charitable Trustees are the people responsible under the Charity’s governing document for 
controlling the management and administration of the Charity. In the case of an unincorporated 
association, the members of the Executive or Management Committee are its Charity Trustees. 
In the case of a Charitable Company, they are the Directors. 
 
The duty of care is the duty to exercise such care and skill as is reasonable in the circumstances 
having particular regard to: 
 

i. Any special knowledge or experience that the Trustee has or holds himself/herself out as 
having; and 

ii. Where a Trustee acts in the course of a trade or profession, to any special knowledge or 
experience that it is reasonable to expect of a person acting in the course of that kind of 
business or profession. 

 
Trustees are required to act reasonably and prudently in all matters relating to the Charity and 
must always bear in mind that their prime concern is must be the interests of the Charity. They 
cannot allow their personal views or prejudices, or Council policy or interest to affect their 
conduct as Trustees. 
 
Trustees are appointed by the Trust Deed and, in general, their role and responsibilities will 
depend upon the provisions in the Trust Deed and the law relating to Trusts and Charities. 
Members should ensure that they understand the capacity in which they have been appointed. 
They may be Directors if the Charity is a Company, as well as Trustees. This means that their 
obligations will be those of Directors as set out elsewhere in this guidance as well as those as 
Trustees detailed here. 
 
The most important roles of Trustees include the following: 
 
a) To promote and carry out effectively, diligently and prudently the aims and objectives of 

the Charity. 
 

a)b) To comply with the terms of any Trust Deed. 
 
b)c) A duty to comply with the Charities Acts and other legislation affecting the Charity. 
 
c)d) To preserve the capital of the Charity. 
 
d)e) To ensure that income is spent only as authorised in the trust documents or by law. 
 
e)f) To invest capital only in authorised investments and with the benefit of professional 

advice. 
 
f)g) A duty to ensure that the information relating to the trust and trustees is registered with 

the Charity Commissioners and that annual accounts and returns are completed and 
sent to them. 

 
g)h) To produce annual accounts 
 
h)i) To act with reasonable care and skill in administering the Trust. 
 
i)j) To act unanimously unless the Trust Deed allows majority decisions. 
 
j)k) To ensure that the Charity complies with all its legal obligations. 
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Trustees of an Unincorporated Trust will be held jointly and severally liable to the Charity for 
breaches of trust. They do not enjoy limited liability. They will also incur personal liability under 
any contracts they enter into in the name of the Charity and they would be entitled to be 
reimbursed from the charitable funds for all liabilities and expenses they have properly incurred. 
However, if the Trust does not have sufficient money to reimburse them, they would be liable for 
the deficit from their own resources. 
 
Appointment as Observer 
 
The position as an observer has no specific legal status. A Member who is appointed to this role 
must ensure the role is clearly defined and agreed, preferably in writing. He/she must not take 
part in the management, running and decision making of the Charity, as if he/she does so 
he/she is likely to assume the responsibilities and liabilities of a Trustee. 
 

UNINCORPORATED ASSOCIATIONS 
 
Appointment as a Member of the Management/Executive Committee 
 
Most societies and similar organisations are usually Unincorporated Associations – that is they 
are not companies. There is no statutory definition of an Unincorporated Association but the 
Court has described it as “an association of persons bound together by identifiable rules and 
having an identifiable membership”. It is where two or more persons join together, with the 
intention of creating legal relations, to carry out a mutual purpose. 
 
The rules of an Unincorporated Association are found in its constitution, which also sets out the 
roles and responsibilities of Members of the Association. Usually it will have an 
Executive/Management Committee [“the Committee”] whose composition and powers will be set 
out in the constitution. Important decisions would usually be taken by Members of the 
Association at general meetings, but day to day administration is normally under the control of 
officers and members of the Committee. 
 
Where an Unincorporated Association is a registered charity the members of the Committee 
may also be trustees. If so, their roles and responsibilities will be those set out elsewhere in this 
guidance. 
 
Contracts and other legal documentation are normally executed by members of the Committee 
on behalf of the Association and they will assume personal liability, jointly and severally, if the 
Association is unable to perform its contractual obligations – that is, each one as well as all of 
them will be liable. Consequently, particular care should be taken to ensure that the Association 
would be able to carry out any obligations for which it may become liable.  
 
Appointment as an Observer 
 
A Member who is appointed as an observer on the Committee of an Unincorporated Association 
needs to ensure that he/she acts just as an observer and must not get involved in the running, 
management or decision making of the organisation. 
 
STEERING GROUP, JOINT COMMITTEE AND PARTNERSHIP BODY 
 
In general, the duties and obligations of a Member who is nominated or appointed as a 
committee member or as an observer to a partnership body [for example the Local Government 
Association] will be set out in the agreement or other documents which regulate that group, 
committee or body. 
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If the Member’s role is unclear, he/she needs to establish right from the start whether he/she is 
acting as a delegate/representative of the Council to promote its interests, or if he/she has an 
independent role to fulfill on behalf of the Committee or Partnership. If it is an independent role, 
he/she will have to uphold the Committee’s or Partnership’s interests even when they may be in 
conflict with the policies and best interests of the Council whilst he/she is serving on the 
Committee or Partnership but not whilst serving as a Member of the Council. 
 
If the Member’s role is to act as a delegate or representative of the Authority, then he/she must 
promote the interests and policies of the Authority even if these conflict with those of the 
Committee or Partnership. 
 
NON- COUNCIL APPOINTMENTS 
 
A Member may seek membership of, or appointment to, a voluntary organisation in a private 
capacity so as long as there will be no conflict of interest with his/her position as a Member of 
the Council and that of the voluntary organisation. In relation to the organisation, the role and 
responsibilities of the Member will be governed by the organisation’s constitution or governing 
document. 
 
GENERAL 
 
Gifts and Hospitality 

 
The Members’ Code of Conduct deals with this subject. Generally, the rules that apply to an 
outside body on hospitality and gifts may be far more liberal than those that apply to public 
authorities. The Council would expect the Members’ Code of Conduct to apply on all occasions. 
 
In order to ensure open and transparent conduct of business, appropriate declarations should be 
made in the statutory register of Members’ gifts and hospitality – that is, anything accepted with 
a value £50 or more must be registered. 
 
Potential Conflicts of Interest 
 
In the event that there is a potential conflict of interest between the interests of the Authority and 
the outside body to which a Member has been appointed or nominated, and the Member is not 
sure what to do, he/she should consult the Democratic and Electoral Services ManagerSolicitor 
to the Council or another senior officer of the Authority. 
 
In appropriate circumstances, a Member may wish to avoid placing himself/herself in a position 
of conflict by resigning either from the outside body of the Council or by declining to accept an 
outside appointment or nomination that causes or is likely to cause conflict difficulties. He/she 
may also absent himself/herself from meetings in appropriate circumstances. 
 
If a Member is present at a meeting of the Council at which the business of an outside body to 
which he/she has been appointed or nominated is being discussed, he/she must declare his/her 
interest. If it is a Disclosable Pecuniary Interest the member must leave the Chamber. He/she 
should also consider the appropriateness of remaining within the Chambers in the event that the 
interest to be declared is an Other Registrablea non-pecuniary Interest. 
 
Regardless of the nature of any interest, members should also consider whether or not their 
involvement in the discussion, and decision-making, of any matter relating to an outside body is 
likely to give the appearance of bias.  The Localism Act 2011 makes it clear that members need 
to consider the appearance of bias as well as actual bias. 
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Indemnity 
 
Section 265 of the Public Health Act 1875 [as amended by Section 39 of the Local Government 
(Miscellaneous Provisions) Act 1976] gives immunity from liability to Members and Officers in 
the circumstances stated in that section. The section provides that no matter or thing done by a 
Member or Officer of any Local Authority or by any person acting for an Authority and no 
contract entered into by a Local Authority shall subject the Member, Officer or other person to 
any personal liability if the matter or thing done or the contract entered into was in good faith for 
the purpose of executing the 1875 Act or any other Public General Act. It further provides that 
any expense incurred by an Authority, Member, Officer or other person in the circumstances 
above shall be borne by the Authority. 
 
The essential requirements before the benefit under the section arises are:- 

i. The Member must have performed a statutory function. 
ii. The Member must have acted in good faith [it will not apply if there has been any 

dishonesty]. 
iii. The act or thing done must have been done by the Member in his/her capacity as a 

Member. 
 

Section 101 of the Local Government Act 2000 gives the Secretary of State the power to confer 
on authorities the ability to provide indemnities to some or all of their Members. The Local 
Authorities [Indemnities for Members and Officers] Order 2004 The Local Authorities 
[Indemnities for Members and Officers] Order 2004 The Local Authorities [Indemnities for 
Members and Officers] Order 2004 The Local Authorities [Indemnities for Members and Officers] 
Order 2004 has been made under this section which permits indemnities to be provided in 
certain circumstances. 
 
The Council’s liability insurance provides indemnity for Members when they carry out duties on 
behalf of, or act in the interests of, the Council. This indemnity does not apply where a Member 
is a Director of a Company, a Trustee of a Trust or where he/she otherwise acts for the benefit of 
thean outside organisation. In such situations, Members should consider what insurance the 
outside body takes out and if there is none or it is not considered to be adequate, they should 
consider effecting personal directors and officers insurance, personal trustee indemnity 
insurance or other appropriate insurance cover. If Members are not clear or want advice on this 
aspect, they should contact the Council’s Strategic Finance Manager. 


